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Bridgewater Milling Corporation of Fredericksburg v. 
Fredericksburg Power Co., Inc. 

June 11, 1914. 
[82 S. E. Rep. 174.] 

1. Waters and Water Courses (§ 156*) — Conveyance of Water 
Rights — Construction — Exceptions and Reservations. — Complainant, 
the owner of all the water power of a river near a certain point, con- 
tracted to sell all his rights to defendants, who thereafter organized 
a power company, erected a dam above complainant's old dam and 
power plant, after which complainant executed a deed to the power 
company conveying all his rights except a reservation of a certain 
amount of water for his mill; the deed closing with: "[Complain- 
ant] his heirs and assigns shall be entitled to receive his portion of 
any water which at any time hereafter, passing the dam of said com- 
pany, may be caught by the aforesaid dam [old dam]," etc. Held, in 
view of the situation of the parties, the subject-matter, anu the ob- 
ject which the parties had in view, that the quoted clause was not 
a reservation of a right to the overflow from the dam with reference 
to the height of the dam (18 feet), when the deed was executed so as 
to prevent the power company from thereafter increasing its height 
so as to meet the growing demands of its business; the quoted clause 
not controlling nor limiting the height of the dam nor the power 
company's use of the water, but itself being controlled and limited 
by the use which the company may make of the water power for its 
purposes. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. §.§ 158, 174-183; Dec. Dig. § 156.*] 

2. Deeds (§ 90*) — Construction — General Rules of Construction. — 
In construing a deed, regard must be had to the situation of the par- 
ties, the subject-matter of the agreement, and the object which the 
parties had in view at the time and intended to accomplish. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 234-237, 247, 
248; Dec. Dig. § 90.*] 

3. Deeds (§ 93*) — Construction — Intention of Parties. — The inten- 
tion of parties to a deed must be gathered from the language used, 
which, in case of doubt, must be taken most strongly against the 
grantor. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig: §§ 231, 232; 
Dec. Dig. § 93.*] 

4. Waters and Water Courses (§ 156*) — Conveyance of Water 
Rights — Construction — Condition. — By a deed executed in 1874 de- 
fendant power company agreed to furnish complainant milling com- 
> _ — 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r -Indexes. 
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pany 50 cubic feet of water per second for its mill; the power com- 
pany agreeing to repair and put in order the canal to complainant's 
mill, and to raise the embankment, and complainant agreeing "to 
keep in good order, at their costs and charges, the said race from and 
after the time when it shall have been put in order as hereinbefore 
prescribed." Held, in view of the clear language of the quoted clause 
and the interpretation placed thereon by the parties as shown by 
their actions, that it was unquestionably complainant's duty, after de- 
fendants had put the canal in order, to keep it in repair, at its own 
eost. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. §§ 15S, 174-183; Dec. Dig. § 156.*] 

Appeal from Circuit Court, Spotsylvania County. 

Bill by the Bridgewater Milling Corporation of Fredericks- 
burg against the Fredericksburg Power Company, Incorporated. 
Decree for defendants, and complainant appeals. Affirmed. 

A. L. Holladay and Meredith & Cocke, all of Richmond, for 
appellant. 

Munford, Hunton, Williams & Anderson, of Richmond, and 
A. T. Bmbrey, of Fredericksburg, for appellee. 

Harrison, J. The bill in this case was filed by the Bridge- 
water Milling Corporation of Fredericksburg for the purpose 
of enjoining the Fredericksburg Power Company, Incorpor- 
ated, from erecting in the Rappahannock river, above the lands 
of the complainant, a dam more than 18 feet high, and further 
to require the defendant to repair and keep in proper condition 
the bank of a certain canal through which the complainant was 
furnished with water power for its mills. 

The injunctions prayed for was refused, and more than three 
years thereafter the cause was heard upon its merits, resulting 
in a final decree in favor of the defendant, from which this ap- 
peal has been taken by the complainant. 

This litigation has developed into a record of more than 900 
printed pages ; but in our view of the case the controversy is con- 
trolled and to be determined by the proper interpretation and 
construction of certain written memorials between the predeces- 
sors in title of the present litigants. 

It appears that in 1851 certain citizens of Fredericksburg 
owned all of the water power of the Rappahannock river which 
was appurtenant to several mill sites in and near Falmouth, in 
Stafford county, and subject to use on the Falmouth side of the 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



1914. ] BRIDGEWATER CORP. V . FREDERICKSBURG CO. 433 

river, and that Joseph B. Ficklen and Thomas F. Knox owned 
the water power on the Spotsylvania or southern side of the river 
above Fredericksburg. The record shows that at this time the 
ownership of water power between Knox and Ficklen was clearly 
denned. The parties owning the water power on the Falmouth 
side of the river in Stafford county, desiring to form a manufac- 
turing company, and to concentrate the entire water power of 
the river for the purpose of applying the same to manufacturing 
or other uses on the Spotsylvania side, or to selling the same to 
be so applied, bought from Tnomas F. Knox and Joseph B. Fick- 
len all the rights of water power owned by them on the south 
side of the river; the vendors agreeing to grant the same under 
certain limitations. This contract, dated April 15, 1851, was re- 
duced to writing and signed by the parties, and the following 
year the proposed company was duly incorporated under the 
name of the Fredericksburg Water Power Company (Acts 1852, 
c. 384). This act of incorpoi ation was amended (Acts 1853-54, 
p. 89, c. 153), by which the company was given power to erect 
a dam adequate for the uses of the company across the river at 
such point as might be convenient. The company acquired the 
rights of the old canal company and certain lands in Fredericks- 
burg, and between Fredericksburg and the old dam of the canal 
company, and built its dam across the river. These preparations 
for commencing the development of its enterprise of concen- 
trating the entire water power of the river on the south side 
thereof being completed, the company proceeded to secure a deed, 
in accordance with the contract mentioned of April 15, 1851. 
1 his deed was executed on the 25th of October, 1856, by Ficklen 
and wife, without Knox, who is not a party to this suit, and 
not complaining. The complainant, through several convey- 
ances, is the successor in title to Joseph B. Ficklen, and the 
defendant, through several conveyances, is the successor in title 
to the water power company, and both are corporations duly 
chartered. The old clam, which was erected by the water com- 
pany in the early 50's, was 18 feet high. The new dam, built 
by the defendant power company, is 50 feet below the nld dam, 
20 feet high, and abuts at each end upon the lands of the de- 
fendant. The complainant owns land only on the southern side 
of the river, extending, from its mills up the river to a point 
between one-half and three- fourths of a mile below the defend- 
ant's dam. 

[1] The only cause of complaint involved in the first branch 
of the case is, that the defendant has built hs new dam 2 feet 
higher than the old dam; the contention being that this is in- 
jurious to the complainant and in contravention of its rights. 

Whether or not the additional 2 feet to the height of the 

—3 
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dam operates to the prejudice of the complainant is not very 
clear, and is not material; the question to be determined being 
the legal right of the defendant company to build its present 
dam 2 feet higher than the old dam. 

Recurring to the contract of April, 1851, it is apparent that 
it was the purpose of the parties thereto to concentrate the en- 
tire water power of the Rappanhannock river on the south side 
thereof for the purpose of applying the same to manufacturing 
and other uses, and to selling the same to be so applied, and that 
this purpose was well known to Knox and Ficklen. This con- 
tract was followed by the deed of October, 1856, between Jo- 
seph B. Ficklen and wife and the Fredericksburg Water Power 
Company, which is the source of the complainant's title. In 
construing the deed, it is to be observed in the outset that 
neither in the contract of 1851 nor in the deed or 1856 is there 
to be found any limitation whatsoever upon the height of the 
contemplated dam or upon the manner of its construction. The 
deed under consideration recites the fact that the water power 
company had then constructed a dam across the river, above 
the site of the Old Falls Mill, "with a view to the application on 
the Spotsylvania side, at or near the town of Fredericksburg,, 
of the whole water power afforded by the said river." The 
grantor, J. B. Ficklen, then proceeds, in consideration of $5,000 
and certain engagements and undertakings on the part of the 
company, to grant with general warranty of title unto the Fred- 
ericksburg Water Power Company all the rights of water power 
to which he was entitled on the Spotsylvania side of the river 
below the dam of the company. Language could scarcely con- 
vey a more comprehensive meaning than that in the granting 
part of this deed. Ficklen thereby grants all the rights of wa- 
ter power that he had as a riparian owner, with nothing left, ex- 
cept the reservation of a certain measure of water, defined by 
the deed, which was to be diverted by the company and sent to 
the Bridgewater mills through a canal provided for that pur- 
pose. At the close of the deed the following language is used: 

"And that the said Joseph B. Ficklen, his heirs and assigns, 
shall be entitled to receive his proportion of any water which 
at any time hereafter, passing the dam of the said company, may 
be caught by the aforesaid dam, belonging to himself and 
Thomas F. Knox at the site of the Old Falls Mill." 

It is insisted by the complainant that this clause gave Fick- 
len and his successors in title a right to the overflow from the 
defendant's dam, as it was when built in 1856, when the deed 
was executed; that it had reference to the height of the dam 
as it was then ; that it was a reservation fixing the rights of the 
parties for all time, and as binding as the grant. This conten- 
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tion could not be sustained even if our consideration was con 
fined alone to the language relied on ; but when the deed is read 
as a whole, in the light of the contract and the manifest object 
had in view and intended to be accomplished, it is obvious that 
the language under consideration was never intended to limit 
the right of the defendant to raise its dam in the future to such 
height as might be necessary to accomplish the purposes of its 
enterprise. In 1856 the water company was in its infancy, and 
a dam 18 feet high might well have been considered sufficient 
for the limited uses of the company at that time; but it could 
hardly have been expected to meet its necessities for all time. 
The purpose of the parties was to command the use of a water 
power to meet conditions as they arose. Otherwise, the devel- 
opment contemplated by the company could never have been 
accomplished. Ficklen, the predecessor in title of the complain- 
ant, made ample provision both in the contract and the deed 
for a certain measured amount of water power — in fact he re- 
served more water power than the Bridgewater Mills needed, 
for he sold years afterwards two-fifths of such reservation to 
the company. In 1856 Ficklen knew that the enterprise of the 
company was hardly launched ; that under authority of the Leg- 
islature the company had power to build a dam adequate for 
its uses ; that the purpose of those behind the enterprise was to 
concentrate the entire water power of the river for uses as they 
might arise in the future ; and that there was little in Fred- 
ericksburg at that time in the way of manufactories, or any- 
thing else, to which the use of a water power could be applied. 
Under such circumstances it is not to be presumed, without a 
word in the written memorial between the parties to that effect, 
that j. B. Ficklen, or the Legislature, or those composing the 
company ever contemplated that the dam once built could never 
be increased in height to meet changing conditions and increas- 
ing patronage, or that it could not be made at any time adequate 
for the uses contemplated by the parties. 

[2, 3] In construing written instruments, regard must be had 
to the situation of the parties, the subject-matter of the agree- 
ment, and the object which the parties had in view at the time 
and intended to accomplish. When these principles are sup- 
plemented by the further rule that the intention of parties to a 
deed must be gathered from the language used, and this lan- 
guage, in case of doubt, must be taken most strongly against the 
grantor, the conclusion cannot be avoided that the terms of the 
grant under consideration negative the idea that the defendant 
company was compelled to keep its own dam, on its own land, 
18 feet high, no matter how imperative the necessity for in- 
creasing the height might be. The language relied on by the 
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complainant does not control or limit the height of the dam, nor 
does it control or limit the defendant's use of the water power; 
but it is itself controlled and limited by the use which the com- 
pany may make of the water power for its purposes. 

[4] The second branch of the case involves the question as 
to whether the obligation to maintain the bank of the canal be- 
tween Knox's mill and the Bridgewater mills is upon the com- 
plainant or upon the defendant power company. 

Under the deed of 1856 the defendant was bound to furnish, 
at its own expense, to Joseph B. Ficklen, his heirs and assigns, 
at his mill site known as the Bridgewater mills, a sufficient sup- 
ply of water to run five pair of 5-foot burr stones. In 1870 
Ficklen sold and conveyed to the defendant two-fifths of this 
power, so that thereafter the defendant had to furnish suffi- 
cient power to run only three pair of 5-foot burr stones. In 
1874 Joseph B. Ficklen died, and the mill passed to his two 
sons, Joseph B. Ficklen, Jr., and William F. Ficklen. The sons, 
desiring to increase their water supply fo r a given period, ex- 
ecuted a deed, dated July 8, 1878, between themselves and the 
water power company by which it was determined that the 
measure of water to which their father was entitled was 40^ 
cubic feet per second; it being agreed that this amount should 
be increased by 9 l / 2 feet, thereby binding the company to fur- 
nish 50 cublic feet of water per second for a period of 10 years, 
beginning October 1, 1877. By this deed the water power com- 
pany agreed, among other things, to repair and put in thorough 
order the race leading from Knox's mill to the Bridgewater 
mills, and to raise the embankment of the same at the low 
places, so that it should in no place be less than 15 inches above 
the new head of water in the race. The Messrs. Ficklen, of the 
Bridgewater mills, for themselves, their heirs and assigns, 
agreed, among other things, "to keep in good order, at their 
cost and charges, the said race between said mills from and 
after the time when it shall have been put in thorough order as 
hereinabove prescribed." 

In view of this clear and explicit engagement on the part of 
the Ficklens, their heirs and assigns, to keep the race in ques- 
tion in good order, at their cost and charge, from and after the 
time it was put in thorough order by the water power company, 
it is difficult to understand how there can be any dispute as to 
whom the obligation rests upon to maintain the bank of such 
race or canal between Knox's mill and the Bridgewater mills. 

There is neither charge nor evidence that prior to July 8, 
1878, the water power company ever failed to perform its part 
of any of its covenants with Joseph B. Ficklen, or with his two 
sons; and after a careful consideration of the voluminous rec- 
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ord before us we are of opinion that the evidence satisfactorily 
shows that the defendant water power company has fairly per- 
formed every obligation assumed by it under the deed of 1878. 
More than 32 years have elapsed since the execution of that 
deed. The record shows that during that time the properties 
of both the complainant and the defendant have passed through 
various hands, and have been owned and run by men of re- 
sponsibility, character, and judgment, all of whom, except Wil- 
liam F. Ficklen, are now dead. It does not appear that any of 
the predecessors in title of the complainant ever questioned the 
performance by the defendant of its full contract obligations 
under the deed of 1878. It is not shown that J. B. Ficklen, 
Jr., who was president of the complainant company up to a 
short while before the institution of this suit, ever questioned 
the performance by the defendant of its obligations under such 
deed. On the contrary, it appears that for 10 years prior to his 
death he had charge of the canal between Knox's mill and the 
Bridgewater mills, provided material for its repair and mainte- 
nance, had trees cut from its north bank, paid for its upkeep, 
and at the time of his death was having work done on the ca- 
nal, which Work was paid for by the complainant after his 
death. If the language of the deed of 1878 upon the subject 
was doubtful, this long-continued interpretation placed upon it 
by the parties thereto would be conclusive of the question. The 
Ficklens would hardly have, for years, kept the canal in repair 
and paid for its upkeep after it had been put in thorough order 
by the defendant if they had not understood that to be their 
duty under the terms of their deed. 

The defendant water company having kept and performed 
on its part the covenants of the deed of 1878, the obligation 
now rests upon the complainant, in the language of that deed, 
to keep in good order, at its cost and charge, the race or canal 
between Knox's mill and the Bridgewater mills. 

Upon the whole case we find no error in the decree com- 
plained of, and it is affirmed. 

Affirmed. 



